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"NOT ADMITTED IN VIRGINIA

Dear Mr. Caton:

On this date, Stanley S. Hubbard, Marvin Rosenberg, and Ward
L. Quaal, on behalf of United States Satellite Broadcasting
Company, Inc. ("USSB"), made an oral ex parte presentation to the
following Commission personnel:

Acting Chairman James H. Quello
Roy J. Stewart
Karl A. Kensinger
Bruce Romano
Robert Corn-Revere
Brian Fontes
Maureen O'Connell

The purpose of the presentation was to support USSB's "Opposition
to Petition for Reconsidera~ion of the National Rural Tele
communications Cooperative," submitted in MM Docket No. 92-265,
filed on July 14, 1993. A written memorandum was also
distributed during the presentations. A facsimile copy of that
memorandum is submitted herewith.

USSB also has participated in MM Docket 92-265 by filing
Comments and Reply Comments in this proceeding.

An original and one copy of this letter and of the attached
memorandum are being filed. If additional copies of this filing
are required, USSB will supply them immediately upon request.
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FLETCHER, HEALD & HILDRETH

Should any question arise concerning this matter, or should
any additional information be necessary or desired, please
communicate with this office.

Inc.

PF:ik
Enclosure
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EX-PARTE PRESENTATION: MM DOCKET NO. 92-265

THE USSB VIEW OF PROGRAM EXCLUSIVITY
IN THE DBS MARKETPLACE

September 28, 1993

Two copies of this document have been provided
to the Secretary, F.C.C. on 9-28-1993
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THE USSI VIEW O' PROGRAM IXa.USIVTI'Y IN THE DIS MAlUCETPLACI

SBPfBMBBl.l993

'l1\e launch of the ft.ret hilh-power DIrect Broadcut Sate111te 11 scheduled. for

mid-December this year. Th1I flrIt sateJ1ite wm be Jointly owned by Hughes D1rec:Tv

and 'USSB. USSB will own 5/16ths of the sateWte, and Hughes will own 11/16ths.

Beginning in April, DBS service from 101- W. L. will offer all consumer. nationwide an

opportunity to deal with I!\ alternate IO\U'C8 of mu1tlclwmel program supply. InItIa11y,

Hughes Dlrec:Tv and USSB will make approximately 80 channels of programming

avallable to C0118UJl\tl'8 everywhere. Du11nI the IWNI\8I' of 19M a second hiIh-power

DBS tate11ite, which wiD be 80lely owned by DIncTv, will be launched. This ...te11i~

will allow DlrecTv to offer an adcHtlonal80 or 10 channell of prognm 1eI'Vlce. With the

launch of the second .teUlte in the .ummer of 19M, 'USSB'. percentap of total capacity

will link from 5/16th8 to 5/32ndl. Whl1e there 11 much talk today about the propoeal8

for cable service to expand to 150 or more clwmel., the likelihood. of that happenin,

uNvena11y acrotI the United 5t:ate8 dunna the next few yean 18 non..xiltent. CBS wW.,

however, in Ie.. than a year, be offerinI more than 150 clwmel. of service to all

Americans everywhere.

In addition to those cable hom. which will be ta1dnI~ from USSB and

DirecTV, there will be mUUON of hcmII which do not have access to cable which will

alto be taking th...ame MtV1ces. ~ a result of the adYe1'\t of hlp-power OBS and

MMDS, competition for multldwmel viewers, both in Il'\d outllde of cabled IJ'8U, will

belntaNe.

,----_.. ,---....._-----,
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We believe it is imperative that there be competition within the framework of

hip-power DBS. In order for there to be a healthy DBS muketplace, there must be

"competitive exduslvtty." The law and FCC regulatioN allow a single entity to control

all of the transponders at any one orbltalloc:ation. In our opinion, it makes good leNe

for the law, al is now the cue, to allow exc1U1ivity within the framework of the DBS

industry. Th1I il true within the framework of the terrestrial broadc:utlnglndustl'y

where exclusivity has helped create a competitive and. dlv.... marketplace.

In neaotiationl with Viacom and HBO, tJSSB and DlrecTv each bargained for

exc1ulivlty. The exduaiv. provisioN In the HBO/USSB and Vlacom/lJSSB contracts

are the fesult of USSB', being able to convince HBO and Vlac:om that, among other

things, due to US,C;B's limited channel cap~ty, we will concentrate our effortI on the

sale of Vlacom and HBO programs. We were allo able to convince theee programmers

that we wiD Jiv. them more attention because they will be the "gems" of our program

packasin8. In addition, HBO and Viacom belleve in our Ipproach to the marketplace.

We have not soupt excbuivt publlc outlets for our prosrunmf.na, nor wU1 we. Unlike

DirecTv, VSSI'. programmiq will b. avallable to every DBS equipment retailer

whether or not thole retallen are offerinl DlrecTv servlCII.·

Without the ript to blrp1n for and obtaln exclusive program rlghts for the most

important prosram product, it would not be posllb1e to maintain I healthy, competitive

marketplace. Imagine what could happen if exclusivity were prohibited and General

Motors/H\IIheI Aviatiaa-DIrecTv were allowed to duplicate the popular prosramm1na

which hu bE\ c:ontrae:teei to USBB. Not only would ther. be a wute of valuable

broadc:ut lpec:tnun as a result of the repetition of ldentleal prosrammJng, but ther.

would a1Jo be the very etrona poeliblUty that throuah "pawPS practicee" or

predatory prldng, the.maller 5/32nd entity, USSB, could.uffer irreparable cWnl8e.

•
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Such irreparable damage would r.ult in • OBS monopoly and resultant lou of

c:ompetitlve prosram choices and pricing for the viewlns publ1c.

Thi81ack of competition, if it were to come to pUl, could be especla11y damapi

to those millions of homeownen who live in non-eableci ueu.

General Motorl/Hugh..-DlrecTv hu C'eated an talue about "the poor

competitive poeltlon" in which they wl11 find thamIelv.lI they are not allowed to have

ICCIII to the prosramm.1nl from HBO and Vlacom wh1c:h USSB hal bargained lor and

obta1ntd in a free and open marketpJacw. Hup. DlrecTvINRTC all. that USSB hu

paid exorbitant prices to HBO and to Vlacom and that, therefore, USSB wlU not be able

to offer attractive pricln& to conawner8.~ ronld be fyrthcr frmn the t1'Utl1f Ifone

CONiden the lo11owinS facts, it becomes dear that luch claims are self-1C'VinI and not

in the public lnterett. Conalder, for example, that D1recTv will have the ClIney

~ TNT, Turner Clulk: Movlll and the USA Network-all 01 which provide &

large variety of movteL In acldltlol'\, they will have more than 60 dw\1\eJa of gdutIyt

impulse pay-pc-view movies from CoJumbla/Tri-Star, Paramount Plc:tW'.., SOny

Pictures, Turner MOM and Universal Plctur•.• In addition, DirecTv, becaua of ita

large dwmel capacity, wW be the only hlsh-power CBS opeatoJ at 101· to be In a

poIIt1on to take the two new movie ..mc:ee whlc:h w111 be provided by Bncort/TCI and

Liberty. As reported by the Wall Strut lou"'" an September 14, 1993, "Bncore Media

Corp., TCI and Uberty in JlJ\uary plan to launch a new MI'VJce that competes dlrectly

with Vlacoml
, Showtime movie clwme1 and the Movi. ChanMl.... 1l Direc:Tv may

chooIe to cmy theN new ~ceI, and at the start: of ita ..mea, wW be able to c:ompete

had to head with USSB'. p1m1UD\ movie MtViceI, while USSB wiU not be in apoIltion

to compete for pay-per-v1ew movie HrVlces becaUN USSB does not have the channel

eapaclty and Dlrec:Tv hu exc1U1ive contr&ett•

..
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USSB 11 making every effort and i. currently In negotiations with the NRTC to

,trike a bars&1n with NRTC wherebyNltTC will be able to ..u certain Viacorn and100

programs to the general publ1c. In any event, it should be made clear that all AmsIM'M

'C"'M to the HIO and Vlemm Qffertnp from USSB. tJSSB hal made it clear to all

concerned that every DBS equipment dealer-including NRTe dealers-wilL be

encouraged to sell USSB', HBO and. Viacom program services. USSB is al80 in

d1acue8ions with Huahts DlrtcTv in an e£fort to make it pouible for each to se1l80me of

the otherls prosrammlng.

Unlike cable, which £rom the very flm ciay Wit • monopoly, DBS will begin in a

very competitive world. It 11 imperative that the American people be guaranteed

competitive offerlnp from DBS. The only way thi& can happen 11 for the free and open

marketplace to allow t'competiiive exclusivity" within the lUsh-power DBS industry.

The Congres., in the pUlage of the Cable Act of 1992, was wile to provide a

framework for OBS which allows for "aunpetltlve exclusivity." The Ianguap of the Act

allowec:l Judge Sprizro, durinl oral arguments in the Prim.tar Partners cue, to say:

~ - "Bxclusive contracts are not forblciden now under the law.",.p21, Una H - ''BxclUliw c:ontrac:ts are not forbidden now except in thOle

situatkma where the Cable Act forbids them, and even then the PeC hu the power to

make a llndlns of public in..which rnaket them lesal, u I understand the statutory

1CheD\e."

Pqa 22, Up. 7·11 - "You want a pr.umptton of Wesal1ty to attach to the

exclusive contract, which Congress has not done exc:ept with rllpeCt to certain types of

vertically intlpat8d contracts. You want me to, in effect, amend the Cable Act. I can't

do that."

-,.
..._ ...._- ---_._. .._._-------::=---.........;.----_. ..._..__ ..- ...._-
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ha' 21, Una, lklZ - You want me to send the opposite sipal out to the

market: that exclusive contracts are bad unl., the FCC .ays they are SOOf1, and that is

not what the statute says."

Pap 25, Un.. 20-24 - II ...UI were to flnd it not to be in the pubUc interest, it

would have to be on the theory that exclUJiv. contraas with orbital providers are under

all c:irc:um8tanc:M unlawful, and that is not what the statute ..ys...."

Pap 27, Unet 6=17 - Larry Sidman: '''l1\e public has the protection afforded by

the cable Act."

JUdse Sprtzzo: "Y.., but people have to implement that by bringing an

appropriate lawsuit or brf.nslng an appropriate FCC proceedins. Until they do that" u

it ~tand8 right now, Primestar and anybody el" 11 perfectly free to enter into any

exdulive contract that does not lpedftca1ly violate the tenN of the Cable M ...II

Unlike cable, DIS will not be operating in a marketplace which i. a de facto

monopoly. In our opinion, the publlc Interelt and fairness require that the DBS

marketplace be given every opportunity to begin competitively without exdulivity

prohlbiticme. There will alwaya be time at a later date, 11 drewnstanc:es dictate, lor the

Conp. to become Involved..

Relpectfu11y,

Staley S. Hubbard
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DSSTM PROGRAMMING
UNDO CONTRACI' AS 01'8193

ussa

ShowtbneB
ShowtlmeW
Showdme2
The MovieC1wme1 B
The Movie Channel W
FUx
HBOB
HBOW
HB02E
HB02W
HI03
C1MDwcB
C1MDwcW
ClMmax2
N1cke10de0n
VH·l
MTV
AU Newt C1wme1
Comedy Central

QJncTy

The CutooI\ Network
cae Newawarld (Canada)
om
omHeadline News
003N Iftwnadonal
C-SPAN
C-SPAN2
Country MUlic Te1evlIion
Tbe Ollccwery C1wu'te1
0lIney ChaN1e1
Sf Entertainment Te1eviIlon
Pamily Channel
The I..eImlna Channel
'IbI NuhvlDeNetwork
NartbItar (Canada)
Sd-Pl C1wmel
SupatatJonTBS
TNT
Turr\er OdlicMovl..
1JSA Network

Columbia/Trl Star
Paramount PictuHI
Sony Pletw'tl
TumerMGM
TJnlvenal PictureI

All of thiI prosrlllm\in8 wUl be available to flVf!r'J DBS homaoWMt.


